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NOTES AND COMMENTS. 



THE DECISION AGAINST RAILWAY POOLING. 

When the anti-trust law was before Congress it was proposed to make 
it apply to railways. This was objected to, probably on the ground that 
there was no need to place railways under the operations of this law when 
they were already regulated by the inter-state commerce law. The amend- 
ment proposed, by which railways were to be specifically included in the 
anti trust act, was abandoned, and railways are not mentioned in it as being 
subject to its provisions. 

The act, however, is so broad in its terms that, inasmuch as it does not 
specifically exempt railways from its operations, it is not surprising that the 
Supreme Court has decided that its provisions apply to the Trans-Missouri 
Association agreement and the Joint Traffic Association Agreement, 
because the object of those agreements was to avoid the " natural direct and 
immediate effect of unrestrained competition "—lower rates ; and they were 
contracts "in restraint of trade or commerce among the several States." 

That the Joint Traffic Association and other kindred associations are a 
violation of the law is clear, but it is not because, as the Supreme Court 
says, " the natural, direct and immediate effect of competition is to have 
lower rates, and to thereby increase the demand for commodities, the sup- 
plying of which increases commerce; " for, within reasonable limits, the 
demand for commodities is not increased by low rates. Excessively low 
rates may stimulate the movement of commodities for the time being, but 
that movement will be offset by a less active movement thereafter. Low 
rates do not necessarily increase consumption. 

It was clearly the purpose of the anti-trust law to endeavor to prevent 
any agreement by which the price of any commodity would be regulated, 
and transportation is, to all intents and purposes, a commodity. The decision 
of the Supreme Court, therefore, is right, while the law is wrong, and every 
interest, except railways, that seeks to evade its provisions is able to do so. 

The effect of the decision is only to emphasize the difficulty under which 
railways labor. That it ends the Joint Traffic Association is not much loss. 
That Association has not succeeded in maintaining rates, nor has it proven 
of much advantage to the roads which were members of it. The same may 
be said of other associations : they did not succeed in accomplishing their 
object— the maintenance of rates. They were more or less of a makeshift, 
the best that was practicable, inasmuch as the law prohibits pooling. A 
decision which ends them, therefore, may be looked upon with some equa- 
nimity. 

It is manifest that the antitrust act is at variance with the inter-state 
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commerce act. The requirements of the latter cannot be complied with 
except by violation of the former. The gist of the inter-state commerce act 
is against discrimination, either in favor of persons or places. A just rela- 
tion of rates cannot be reached except by agreements between roads, and 
such agreements are declared to be unlawful. 

The anti-trust law is hurtful to railways, not because it ends the Joint 
Traffic Association or the Trans Missouri agreement, but because it forbids 
all agreements between railways with respect to trains or traffic. It is 
hurtful to the public, because it produces instability of rates— the curse of 
commerce— and an unjust relation of rates. 

The Supreme Court could not have fully considered the difficulties 
which beset railway managements when it said: "It is probable that 
good sense and integrity of purpose would prevail among the managers 
and the managers of each road might yet make such reasonable 
charges for the business done by it as the facts might permit." Neither 
good sense nor integrity of purpose will maintain reasonable rates unless 
an agreement to maintain them is permitted, with a provision for the pool- 
ing of competitive traffic. There are too many roads competing for the 
business. 

The Supreme Court says: "Railroad companies may, and often do, 
continue in existence and engage in their lawful traffic at some profit, 
although they are competing roads and are not acting under agreement or 
combination with their competitors upon the subject of rates." This is 
hardly true. It is often the case that, where traffic is competitive between 
two roads, those two roads refrain from destructive competition, but in all 
instances the rates are made the subject of agreement. To prohibit such 
agreements is disastrous both to the shipper and to the railway, and the 
effect will inevitably be the weakening of all roads, both financially and 
physically. 

In the end there will be few railways that can stand the process. It is 
hardly reasonable to suppose that only the weaker lines will be forced to the 
wall, and that they will be absorbed by the stronger. The stronger roads 
will not be sufficiently strong to absorb the weaker, and while capital is so 
readily acquired for the construction of useless lines, the process of the 
absorption of the weak lines will be endless. 

The only remedy, then, for the existing state of things is, first, to permit 
agreements among roads as to rates, and, secondly, to permit pooling. It 
generally happens that, where only two roads are interested, they are able 
to keep agreements as to traffic. As concerns traffic in which there are 
several roads interested, there seems to be no help but by permission to 
pool. It is probable that in all cases they would not maintain agreements, 
even if permitted to pool. The strife of competition and the multiplicity of 
lines will operate to break any agreement that may be formed, but this is the 
best that can be done. 

There exist roads which cannot obtain any considerable part of competi- 
tive business, in which a number of strong roads are interested, unless it is 
given them by the stronger roads, or obtained by cut rates. Pooling permits 
a share of the traffic, or its proceeds, to be given to the weak lines. When 
this is done, there will be some hope for a better state of things. 

Roswell Miller, 
President of the Chicago, Milwaukee & St. Paul Railway. 
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